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Patent and Trademark Infringement dispute
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»»> Synthes and DM patent infringement dispute

Appellate court

Supreme People’s Court of

Yy China (SPC)
First instance court

Changsha Intermediate
Court, Hunan Province
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»»> Synthes and DM patent infringement dispute

e Second instance

2021.04.19 2021.07.14
First hearing Second hearing

First instance

2018.03.07 2018.06.07
First hearing Second hearing

2020.01.22

2019.02.28 2019.04.28 Both Synthes and DM

Third hearing Fourth hearing appealed to SPC
2017.05.27
Invalidation Request
2017.10.13
Oral hearing
2018.03.05
Invalidation Decision, claims 3-15 valid "\Y
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> Synthes and DM patent infringement dispute

ﬂggment of First instance Judgment of SPC

ringement and defense of prior art * |njunction affirmed, while the scope of

« "Infringement was found was extended from 46 to 64, all model
accused by plaintiff

First instance court ruled
* Ruled a damage of 20 million RMB, the

claimed damages by plaintiff was full
agreed

* Injunction, and
 Damages of 1 million RMB
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»»> Synthes and DM patent infringement dispute

® Judgment of SPC

The gamage calculation proposed NTD was fully agreed by SPC, the DM’s infringement profit and the
ion amount is above 20 million RMB, detailed as follows:

f sold infringing product is from the sale record of Derom e-commerce website’s in Notary
0. 1882 (the small sale amount from the sale number of a specific model of nail (968), the
er of a specific model o

* Price of a single nail and a single blade is based on the invoices provided by DM (2200 RMB/set)

* The contribution of Derom sale to the DM sale of the infringing products is based on the average of
DM contribution disclosed in the IPO Prospectus in 2014 to 2016 (5.27% = (4.4%+5.4%+6.02%)/3)

* Profit ratio is based on the average profit ratio disclosed in the IPO Prospectus in 2013-2016 (53% =
(53.7%+53.4%+54.6%+53.0%)/4)

* The benefit contributed by the patented technical solution (such as easy operation, market
contribution,

 DM'’s evidence obstruction fact determined by (i) DM is able to provide the sale amount, profit due
to the traceable requirement by NMPA, (ii) DM refused to provide such evidences even after SPC
asked them to provide it.
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> Synthes and DM patent infringement dispute

The SPC commented

he judgment in this case has highlighted the strong determination of the
le’s courts to strengthen the protection of intellectual
relating to the people’s livelihood”.

* |t further reflected the attitude of the Chinese courts towards “equally protecting
domestic and foreign rights holders”.
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btained the Trademark LicenSeorNE

Defendants

The defendants did not perform the obligations under the Contract at issue
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~ Elite had not got prior notice before the rights and obligations under the Contract transferred
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The trademark under the Contract was not the trademarks in question = = P
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i
Damages RMB 3.62 Million

Publishing Statement of Apology



. ————  ——— — =
i
I!i e —— . l—

R

i # § SRR




NTD Intellectual Property Attorneys
Tel: (86)10-63611666
Email: cwen@chinantd.com

www.chinantd.com



http://www.chinantd.com/
http://www.chinantd.com/
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